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Section D - LTCP # I - #9 

RESPONSE 95-100: In a letter to the Department dated October 9, 2014, Kate Anderson, 
Chief of EPA's Region 2 Clean Water Regulatory Branch, confirmed that blending of primary 
and secondary treated flows to meet existing effluent limitations may be allowed through a CSO 
permit if the proposal satisfies the factors described in Part 11.C.7 of the CSO Control Policy, 59 
Fed. Reg. at 18693-94, and those at 40 C.F.R. § 122.4l(m). As stated: 

"NJDEP may provide a reopener clause in the reissued permit that would allow the permit to 
be reopened to add language approving a CSO related bypass [if the permittee] submits 
information demonstrating that the requirements in 40 CFR § 122.41 (m)(4 )(i) have been met. 
If the permit is reopened and modified to include a preapproved bypass, the approval would 
need to set conditions for when and how an approved bypass would occur." 

If the permittees ' no feasible alternati ves analysis shows that blending would be appropriate 
during the term of this permit, and after examination of any adverse effects, the Department 
will cons ider a major permit modification to allow a deviation under N .J.A.C. 7: l 4A-23.2(b) 
from the prohibition against bypassing any portion of the treatment works at N.J.A.C. 
7: I 4A-23. I 3(m) for CSO STPs. The Department maintains that this would constitute new 
information that meets the criteria ofN.J.A.C.7:14A-16.4(b)2, thereby constituting cause for 
major modification or revocation and renewal of a permit. 

Under Part IV.G.4.e.vii of the CSO permit, as part of their LTCP, permittees are required to 
evaluate alternative wet weather treatment protocols for reducing CSO events by max imizing 
the use of primary treatment capacity at the STP to meet the National CSO Policy's goal of 
making the greatest use of using ex isting plant infrastructure. Specifically, permittees shall 
also evaluate the feasibility of using the plant' s excess primary treatment capacity with 
disinfection and dechlorination to increase the amount of primary treatment for flows that 
would otherwise be discharged through CSOs, while still meeting the STP's effluent 
limitations. 

Although the Fact Sheets of the Draft permits state that the rule at N .J.A.C. 7: l 4A-23. l 3(m) 
would need to be modified to al low bypasses as part of an approved LTCP, the Department has 
reevaluated these rules and have found that an exemption is al lowable under N.J.A.C. 
7: l4A-23.2(b). Such alternative wet weather treatment protocols may only be considered fo r 
STPs that receive combined sewer flows to meet the STP's effluent limitations, and may only 
be granted as a modification to the plant 's CSO NJPDES permit. In such cases, the STP 
permittees may apply to the Department for a permit modification to include specific 
conditions when blending may be allowed under N.J.A.C. 7: 14A-l 6.4 and -23.2(b). 

N.J.A.C. 7 :14A-13.12 applies to requests to modify wet weather effluent limitations and is not 
addressed by the CSO NJPDES permits and requires consideration of additional criteria 
described in the rule. 

No changes have been made to the Final permit(s) as a result of these comments. 

101. COMMENT: Clarification is needed on the potentially authorized di scharge locations for 
JMEUC. Several discharge options presently exist to allow for increased CSO flow 
processing and avoidance of public exposure to untreated wastewater, yet only one of these 
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Section D - LTCP #1 - #9 

RESPONSE 102-105: EPA's bypassing rule at 40 C.F.R. § 122.41 (m) was upheld in an 
earlier federal appellate decision inNRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1987). EPA 
maintains that the decision in Iowa League of Cities v. EPA , 711 F.3d 844 (8th Cir. 2013) is at 
odds with the D.C. Circuit's longstanding ruling on EPA's bypassing rule and EPA has 
determined that the Iowa League of Cities decision is only applicable in the 8th Circuit. To 
date, for the remainder of the nation outside the 8th Circuit, intentionally diverting flow around 
treatment processes will be considered a prohibited bypass unless the conditions of 40 C.F.R. § 
122.4l(m) are satisfied. This policy was reiterated in a letter dated October 9, 2014, from 
Kate Anderson, Chief, Clean Water Regulatory Branch, EPA Region 2, responding to a similar 
request from PVSC. Ms. Anderson's letter is part of the administrative record. 

Moreover, Section 510 of the CW A provides that state rules will supersede less stringent 
federal regulations. 33 U.S.C.A. § 1370. The Department's NJPDES rules, which are 
promulgated under New Jersey's WPCA, N.J.S.A. 58: 1 OA-1 et~' may restrict or prohibit 
bypassing in circumstances that might otherwise be permissible under federal law. 
Permittees are required to comply with the more stringent of the federal regulations and the 
Department's regulations before a bypass may be permitted. Please refer to RESPONSE 
95-100 in Section D of the Response to Comments document. 

No changes have been made to the Final permit(s) as a result of these comments. 

106. COMMENT: Blending has the potential to provide immediate environmental and public 
health benefits to the local community, in accordance with the federal National CSO Policy. 
As necessary, the Department could grant a waiver to N.J.A.C. 7: 14A 23. l 3(m) that addresses 
facility design to accomplish this goal. We request the Department's input and evaluation of 
these issues prior to the finalizing of this Draft permit. (25] 

RESPONSE 106: Although the Fact Sheets of the Draft permits state that the rule at N.J.A.C. 
7: 14A-23. l 3(m) would need to be modified to allow bypasses as part of an approved L TCP, 
the Department has reevaluated these rules and has found that an exemption is allowable under 
N.J .A.C. 7: l 4A-23.2(b). Such alternative wet weather treatment protocols may only be 
considered for STPs that receive combined sewer flows to meet the STP's effluent limitations, 
and may only be granted as a modification to the CSO NJPDES CSO permit. In such cases, 
the STP permittees may apply to the Department for a permit modification to include specific 
conditions when blending may be allowed underN.J.A.C. 7:14A-16.4 and -23.2(b). 

Waivers are considered only on a case-by-case basis. The Department will not consider or 
pre-judge whether a deviation or "waiver" is appropriate without a specific application that 
provides the information required byN.J.A.C. 7:14A-23.2 and/orN.J.A.C. 7:1B-2. Please 
also refer to RESPONSE 95-100 concerning blending of Section D of this Response to 
Comments document. 

No changes have been made to the Final permit(s) as a result of this comment. 

107. COMMENT: The seventh bullet in the PVSC NJPDES permit discusses CSO related 
bypasses of the secondary treatment portion of the STP as a CSO control alternative that can be 
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